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Trial Strategy 
Liability of Product Endorser for Personal Injury Caused by Defective Product, 29 Am. Jur. Proof of Facts 149 


Forms 


Am. Jur. Pleading and Practice Forms, Fraud and Deceit § 221 (Instruction to jury—Commendatory trade talk as mere 
expressions of opinion) 


It is a broad generalization that commendatory language is not construed as importing a representation upon which a charge 
of fraud may be based.' Applying this principle to the factual business transaction in which the question most often arises, the 
rule is well settled that mere general commendations of property sought to be sold,” commonly known as “sales talk,” “trade 
talk,” “dealer’s talk,” “seller’s statements,’” “sales propaganda,” “promotion,’® or “puffing” or “puffery,”’ do not amount to 
actionable misrepresentations where the parties deal at arm’s length and have equal means of information and are equally 
qualified to judge the value of the property sold.'' To such statements, the maxim of “caveat emptor” applies." 
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Observation: 


In determining whether a statement is puffery for negligent misrepresentation purposes, the context matters; the relative expertise 


of the speaker and the listener can be a critical factor, along with the size of the audience." 





CUMULATIVE SUPPLEMENT 
Cases: 


Statements made in manufacturer’s advertisements for diesel engine vehicle, regarding the “high-quality” and “safety” of its 
vehicles, the vehicle’s “clean diesel” engine, and the vehicle’s “more efficient combustion” and improved “performance,” 
and stating that the vehicle’s engine generated “at least 90% less nitrogen oxide and particulate emissions when compared to 
previous-generation diesels,” constituted non-actionable puffery and, thus, did not support fraud claim. Counts v. General 
Motors, LLC, 237 F. Supp. 3d 572 (E.D. Mich. 2017). 


Marketing statements by company that sold memberships in personalized healthcare program, that program would provide 
“exceptional” doctors, care, and results, and that affiliated doctors were “finest national specialists” and a “fraternity of some 
of the nation’s finest physicians,” were mere puffery and not actionable as fraudulent misrepresentations or misleading 
advertising by member who was allegedly injured due to medical malpractice by program physician; status of being the 
“finest” or the “best” was a matter of opinion, and statements describing what made an “exceptional doctor” were statements 
of opinion concerning such things as credentials and reputation. Fla. Stat. Ann. § 817.40(5). MDVIP, Inc. v. Beber, 222 So. 
3d 555 (Fla. 4th DCA 2017). 


While determining whether a statement is puffery for purposes of a fraudulent representation claim is usually a question of 
fact it can at times be a question of law, and courts should apply the usual summary judgment standard to figure out which 


label fits more closely in a given case. W.S.A. 100.18. United Concrete & Const., Inc. v. Red-D-Mix Concrete, Inc., 2013 WI 
72, 836 N.W.2d 807 (Wis. 2013). 
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